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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARK J. MAZESKI and DI ANA CROSBY )
MAZESKI

Petitioners,

VS.
LUBA No. 94-074
WASCO COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
HOOD Rl VER SAND, GRAVEL AND
READY- M X, | NC.,
| nt er venor - Respondent . )

Appeal from Wasco County.

Mark J. Mazeski, Mosier, filed the petition for review
and argued on his own behal f.

No appearance by respondent.

Steven L. Pfeiffer and Mchael C. Robinson, Portl and,
filed the response brief. Wth them on the brief was Stoe
Rives Boley Jones & Gey. M chael C. Robinson argued on
behal f of intervenor.

HOLSTUN, Ref er ee; KELLI NGTON, Chi ef Ref er ee,
participated in the decision.

REMANDED 10/ 20/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a conditional use permt for a sand
and gravel m ning operation.
MOTI ON TO | NTERVENE

Hood River Sand, Gravel & Ready-M x, I nc., t he
applicant below, noves to intervene in this proceeding on
the side of respondent. There is no opposition to the
notion, and it is allowed.

FACTS

The subject 8.5 acre parcel is zoned A-1, an exclusive
farm use zone. The subject property is |ocated within the
Col unbi a River Gorge National Scenic Area and is subject to
the Colunbia River Gorge Overlay zone, an environnmental
protection overlay zone included in the Wasco County Land
Use and Devel opnent Ordi nance (LUDO).

On Oct ober 15, 1992, i ntervenor subm tted an
application for a conditional use permt for a sand and
gravel mning operation. The county planning comm ssion
approved the application, subject to 18 conditi ons.

Both petitioners and intervenor appealed the planning
conmm ssion decision to the governing body (county court).
The county court approved the requested conditional use
permt, modi fying three of the planning comm ssion's
conditions of approval. That decision was appealed to this

Board and was remanded to allow petitioners an opportunity

Page 2



~N oo oA WO N

©o©

10
11
12

13

14
15
16
17
18
19

20
21

22
23
24

25
26
27

to rebut certain evidence. Mazeski v. Wasco County, 26 O

LUBA 226 (1993).1

On remand the county court held an evidentiary hearing,
and again approved the conditional wuse permt, adopting
additional findings in support of its decision. This appeal
fol | owed.
FI RST ASSI GNMENT OF ERROR

A I nt roducti on

Because the subject property is located in the Col unbi a
Ri ver Gorge Overlay district, the provisions of LUDO 3.790
apply. Subsections D and E are relevant to the first

assi gnnment of error.

"D. Determnation of Visual |npact

"Prior to approval of any building permt or
other land use action the Planning Director
shall determne the Ilevel of inpact the
proposed devel opnent will have on the visual
quality of the Gorge. The | evel of inpact
shall be based upon the follow ng factors:

"1. The level of devel opnment proposed by the
appl i cant.

"2. Visibility of proposed devel opnent from
I nterstate 84, H ghway 30 West, and
Washi ngt on H ghway 14.

"3. Visibility of proposed devel opnent from
Col umbia River, Scenic Viewpoints and
Vi st as.

1The local record in the prior appeal is included as part of the record
in this appeal. W cite the prior local record in this opinion as "Od
Record," and cite the record conpiled on remand as "New Record."
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27 take

28 findings or parts of findings, wthout explaining why the

t he

St andards and Criteria for Devel opnent

"Approval of uses permtted in the underlying
zone shall be based on findings which show
that the proposed wuse conplies wth the
follow ng applicable standards and criteria:

"1l. The site is not visible from any of the
maj or transportation routes.

"2. The site is not visible from the
Colunmbia River or any scenic Vviewoint
or vi sta.

"3. The site is not within fifty (50) feet
of any bluff lines or cliffs.

"4, The site wll not obstruct any portion
of any scenic view from Interstate 84,
Hi ghway 30 West, or any scenic viewpoint
or vi st a.

"5. The site is not wunsuitable for the
proposed devel opment or could otherw se
result in a negative inpact on the
scenic quality of the Gorge.™

an initial point, our review of the argunents

factors. First, the challenged decision adopts

findings which are not altogether clear

in their interpretation and application of

LUDO provi sions. Second, petitioners generally

approach of separately challenging individua

29 challenged finding or part of a finding, by itself,

30 essenti al
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of Portland, 11 O LUBA 40, 52 (1984). Finally, the

rel evant LUDO provisions thenselves are hard to follow. 2

In their first assi gnnent of error, petitioners
chal | enge t he county's findings t hat t he pr oposed
devel opnent conplies with LUDO 3. 790(E)(5), quoted above.

B. The County's Findings and Petitioners' Challenges

The county's findings regarding LUDO 3.790(E)(5), as

rel evant, are set forth and di scussed bel ow

"33. Two subsections of 8§ 3.790 guide the County's
assessnent of the scenic inmpact of any use in
the [Colunbia River Gorge Overlay] district.
Subsection (D) of that section provides the
mechani sm by which the County wll determ ne
the level of inpact that a proposed use wll
have on the 'visual quality of the Gorge.'
The |evel of i npact, according to this

2For exanple, the relevance of LUDO 3.790(F) to the challenged decision
is not clear. The approval standards and criteria at issue under this
assignment of error apparently are established by LUDO 3.790(E), quoted
above in the text. However, LUDO 3.790(F), which is not specifically cited
by the county in its decision or in the response brief, and is only
referenced in passing in the petition for review, apparently pernmits
approval of a proposal that violates those approval standards, in certain
ci rcumst ances.

"F. Desi gn Requi renents

"If a determ nation has been nmade that the proposed devel opnent
does not conply with the standards and criteria of [LUDO
3.790(E)], the Approving Authority nmmy inpose reasonable
conditions to neet the purpose of this district and to
mtigate the visual inpact. * * *"

The chall enged decision finds that all of the standards in LUDO 3.790(E)
are met. Some of those findings reference conditions of approval and state
that the conditions "will mtigate any negative inpact on the scenic
quality of the Gorge." New Record 55. However, the chall enged decision
does not take the position that the proposal violates any of the
requi renents of LUDO 3.790(E), but nevertheless my be approved due to
i mposition of conditions under LUDO 3. 790(F).
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" 34.

" 35.

subsection, 'shall be based upon [the] three

factors [set forth in subsection D].' It is
clear the gravel pit is not and wll not be
vi si bl e from the Col unbi a Ri ver, any

designated Scenic Viewpoints and Vistas,
Interstate 84, Hi ghway 30 West, or WAashi ngton
Hi ghway 14. Thus the |evel of visual inpact
on the Gorge turns solely on the rather vague
standard of the 'level of the devel opnent
proposed. ' Then, subsection (E) states the
five specific standards for det er m ni ng
whet her the visual inpact of the proposed use

wll conmply with the scenic quality standards
of the Gorge. [ Subsections (E)(1) through
(E)(4)] are outright prohibitions * * *, It

is clear that the proposed devel opnent does
not fall within any of these prohibitions.

Based wupon the above analysis, the only
vi sual i ssue I's whet her t he pr oposed
devel opnent can satisfy the nmore vague and
general standard in Subsection (E)(5), as
guided by the inpact |evel anal ysis of
subsection (D) - - wi || the 'level of
devel opnent proposed’ by t he appl i cant
"otherwi se result in a negative inpact on the
scenic quality of the Gorge'? G ven that
[LUDO 3.790] first sets forth a nunmber of
specific visual inmpacts and standards, this
br oader subjective analysis |eaves the County
with w de discretion to decide whether a
proposed use that is not inconsistent wth
the specific prohibitions constitutes a
"l evel' of developnent which wll have an
i nperm ssible inmpact on the general scenic
qualities of the Gorge. * * *

[ TIhe essential point is that the visibility
of this proposed use fromthe Gorge area as a
whole will not result in a negative inpact on
its scenic quality. All the factual findings
and reasons expressed in findings 28 and 29 *
* * and in the relevant findings on visual
inmpacts in the Planning Ofice findings are
rel evant and incorporated here, and they
establish w thout any doubt that the site is
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not unsui table for the proposed gravel
operation and that the |evel of operations
permtted by the conditional wuse approval

will not otherwise result in negative inpacts
on the scenic quality of the Gorge taken as a
whol e.

"* * * The County Court finds that the
devel opnment will not result in a negative
i npact on the scenic quality of the Gorge for
t he foll ow ng reasons: The record

denonstrates that the |evel of devel opnent
proposed by the applicant is consistent with
past wuse of the site and that various

conditions of approval wll mtigate any
negative inpact on the scenic quality of the
Gor ge. The County Court notes that the

scenic quality of the Gorge is already
i npacted in sonme fashion by the existence of
the pit and interprets LUDO 8 3.790(E)(5) to
take into account existing scenic quality of
the Gorge in this determ nation.

"The proposed devel opment will not be visible
from Interstate 84, Hi ghway 30 West or
Washi ngton Hi ghway 14. The County Court

finds that Husky and State Roads are not
relevant to the determnation required in
this section.

"Finally, the record reveals that t he
proposed devel opnent will not be visible from
the Columbia river, scenic viewpoints and
vistas. Based on the above, the County Court
finds that LUDO 8§ 3.790(E)(5) is net."
(Enphases added.) New Record 51-56.

Petitioners' central chall enge under this assignnment of
error is based on their reading of the above findings as
adopting an interpretation of LUDO 3.790(E) that the county
need not consider inpacts on the scenic qualities of the
Gorge, except with regard to the vantage points identified

in LUDO 3.790(D)(2) and (3) and
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LUDO 3. 790(E) (1) through (4). According to petitioners, the
"Scenic quality of the Gorge" referred to in LUDO
3.790(D)(5) is not limted to the scenic quality of the
Gor ge as vi ewed from the pl aces identified in
LUDO 3.790(D)(2) and (3) and LUDO 3.790(E)(1) through (4).
Petitioners contend such a construction of LUDO 3.790(E)(5)
renders that section neaningless. | nstead, petitioners
argue, the Gorge referred to in LUDO 3.790(E) is the area
identified in LUDO 3.790(G) .3

The findings are less than clear on the point, and
intervenor's brief does not explicitly address or refute
petitioners' contenti ons. Nevert hel ess, we rej ect
petitioners' i nterpretational chal | enge. The county's
findi ngs quoted above can be read to take the position that
the county determ nes whether the proposed use has the
proscri bed "negative inpact on the scenic quality of the
Gorge" first by performng the visual inpact analysis
required by LUDO 3.790(D) and adopting the site visibility
and ot her findings required by LUDO 3.790(E) (1) through (4).
Thereafter, site-specific findings concerning other vantage
points located within the area defined by LUDO 3.790(Q,

including Husky and State Roads which are cited by

3LUDO 3.790(G provides a description of the area subject to the
Col unmbia River Gorge Overlay Zone. Petitioner contends, and intervenor
does not dispute, that the area described in LUDO 3.790(G includes the
back sides of ridges and other areas that would not have to be considered
in addressing LUDO 3.790(D)(2) and (3) and LUDO 3. 790(E) (1) through (4).
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petitioners, are not required. Rat her, the bal ance of the
consideration required by LUDO 3.790(E)(5) Is highly
subjective and is satisfied by considering the "level of
devel opnent proposed” and the visual inpacts of that "level
of developnent” on the Gorge as a whole, taking into
consideration existing conditions at and near the site.?
That interpretation of LUDO 3.790(E)(5) is well within the
county's interpretive discretion under ORS 197.829 and Clark
v. Jackson County, 313 Or 508, 836 P2d 710 (1992).

1. Definition of Operative Terns

Petitioners contend the county erred by not defining
"l evel of developnent” as that concept is wused in LUDO
3.790(D) (1) and “"suitability," "negative inpact,"” and
"Scenic Qualities of the Gorge" as those concepts are used
in LUDO 3.790(E)(5).

I ntervenor contends petitioners waived their right to
assert these interpretational issues by not raising themin

the prior appeal. We agree with intervenor.>

4Al though the decision could be clearer on the point, we take the
references in the findings to the "Gorge as a whole" as referring to the
| arger area petitioners contend the county is required to consider in
applying LUDO 3.790(E)(5). Some of the findings and conditions clearly
address vi sual impacts on sites other than those identified in
LUDO 3.790(D)(2) and (3) and 3.790(E) (1) through (4).

5n any event, we do not agree wth petitioners' suggestion that the
county necessarily is required to adopt findings specifically defining
every code provision it applies in granting |and use permit approval. The
county's findings adequately discuss the code provisions in which the words
cited by petitioners appear and explain why the county believes those
provi sions are satisfied.
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2. Adequacy of the Findings

The county's findings addr essi ng
LUDO 3.790(D)(2) and (3) and LUDO 3.790(E)(1) through (4)
are not chall enged. Petitioners dispute the county's
findings that the level of extraction will be consistent
with historic |levels of extraction, pointing out that there
is no condition of approval limting the rate of extraction
to historic |evels.

The findings concerning rate of extraction do not
appear to be critical to the county's concerning visual
i npacts. The county adopted other findings in support of
its conclusions that the site is not unsuitable for the
proposed gravel operation and that the proposed |evel of
operation would not result in a negative inpacts on the
scenic quality of the Gorge taken as a whole.® Those
findings acknowl edge that gravel pits have certain inherent
visual inpacts during various stages of developnent and
reclamation, due to the nature of those operations. The
findings go on to point out, however, that a gravel pit
al ready exists on the site and no structures are planned or

all owed by the decision.’” The findings acknow edge the pit

6The findings reaching this conclusion appear at Record 55 and
i ncorporate by reference findings which appear at New Record 43 through 47.

We reject petitioners' contention that the county nmmy not take the

visual inpacts associated with the existing pit into consideration in
assessing the visual inmpacts that my be associated with the proposed
operation.

Page 10
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wi || be expanded, but find that the expansion will not be so
extensive as to change the visual nature of the existing
pit. The findings also point out operations are planned to
take advantage of natural topographical and vegetative
screening as nuch as possible. The findings go on to cite a
nunber of other conditions, which the county concludes show

the site is "not unsuitable for the proposed devel opnment”

and that the proposed developnent wll avoid "negative
i npact on the scenic quality of the Gorge."” New Record 54-
56.

Petitioners challenge the effectiveness of the cited
conditions to mtigate visual inpacts.® However, the county
is not required to show that each and every condition
inmposed will mtigate all visual inpacts of the proposed
use. In view of the subjective nature of the ultimte | egal
standard in LUDO 3. 790(E)(5) and the inpacts associated with
the existing pit on the subject property, we cannot say the
county court erred in concluding that the proposal conplies
with LUDO 3. 790(E)(5).

The first assignnment of error is denied.

8For exanple, petitioners concede that certain conditions will nitigate
visual inpacts from some adjoining properties, but conplain the conditions
do not address the view from all areas in the Gorge as defined by
LUDO 3.790( Q). Petitioners argue the condition inposed to linmt lighting
i mpacts, wll not address other kinds of visual inpacts. Petitioners
concede the required erosion control plan may nitigate visual inpacts, but
argue such mtigation is not sufficient to conply with LUDO 34. 790(E) (5).
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SECOND ASSI GNMENT OF ERROR

The proposed sand and gravel mning operation is a
conditional use in the A-1 zone. LUDO 3.210(D)(4). The
approval <criteria for conditional uses are set out at
LUDO 5.020. LUDO 5.020 requires findings that the standards
set forth at LUDO 5.020(A) through (J) "are * * * nmet, can
be net by observance of conditions, or are not applicable."
LUDO 5.020(A) requires that "[t]he proposal is consistent
with the goals and objectives of the Conprehensive Plan and
i mpl enenting ordi nances of the County. Wasco County Pl an
Goal 5 Policy 2(D) provides:

"Rock pits should be located in areas that are not
visible from major public highways or road
corridors.”

Petitioner concedes Wasco County Plan Goal 5 Policy
2(D) is not a mandatory approval criterion, but argues the
county should be required to explain why it chose not to
conply with the policy.

"Based on the use of the word 'should'" it is not
mandatory to find conpliance with this policy.
However, since conpliance is encouraged, the
County should explain [why] it chose not to comply
with this policy. * * *"  Petition for Review 29.

The county court interpreted Plan Goal 5 Policy 2(D) as
i nposing a guideline, not a mandatory approval criterion.
This interpretation is consistent with prior interpretations
by this Board and the appellate courts of plan and | and use
regul ation provisions enploying nonmandatory | anguage.

Downt own Comm Assoc. v. City of Portland, 80 Or App 336,
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772 P2d 1258, rev den 302 Or 86 (1986); Stotter v. City of

Eugene, 18 Or LUBA 135 (1989); Bennett v. City of Dallas, 17

Or LUBA 450, aff'd 96 Or App 645 (1989); MCoy v. Till amook

County, 14 Or LUBA 108, 118 (1985). Therefore, the county
was not required to adopt findings denonstrating conpliance
with Plan Goal 5 Policy 2(D).°

The second assi gnnment of error is denied.
THI RD ASSI GNVENT OF ERROR

LUDO 5.020(B) requires that the county adopt findings

denonstrating conpliance with the following criterion:

"Taking into account |ocation, size, design and
operational characteristics of the proposed use,
the proposal is conpatible with the surrounding
area and devel opnent of abutting properties by
outright permtted uses."”

As under the first assignnment of error, petitioners
separately attack findings and parts of findings wthout
expl ai ni ng why those findings are critical to the chall enged
deci si on. W agree wth intervenor that some of the
chall enged findings are not critical to the challenged
deci si on. However, other findings adopted to address LUDO
5.020(B) clearly are critical to the county's decision, and

are chall enged by petitioners.

9To the extent the county was required to adopt findings addressing Plan
Goal 5 Policy 2(D), it did so. Petitioners dispute the adequacy of those
findings to denpnstrate conpliance with Plan Goal 5 Policy 2(D), but, as
previously noted, the county is not required to denponstrate conpliance with
nonmandat ory provisions in its conprehensive plan
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A. I nterpretational Findings
1. Three Parts of LUDO 5.020(B)

The findings adopt a detailed interpretation of
LUDO 5. 020(B), descri bing that criterion as initially
requiring a three part inquiry: (1) determ nation of
| ocation, size, design and operational characteristics of
t he proposed use, (2) determ nation of the surrounding area,
and (3) determ nation of permtted uses in the zone. The
county court adopted findi ngs addressing each of these three
inquiries, and petitioners do not challenge this aspect of
the county's findings concerning LUDO 5.020(B).

2. Meani ng of Conpatibility

The county's findings go on to state that based on the
above three part inquiry, the county is then required to
"determ ne whether the proposed use is conpatible with the
surroundi ng area and devel opnent of abutting properties by
outright permtted uses.” New Record 37. The county
explained its understanding of the nmeaning of the term
"conpati bl e" as foll ows:

"* * * The term 'conpatible' is not defined in the
code but the County Court finds conpatible to nmean
‘capable of existing or operating together in
har nony. ' The County Court finds this definition
does not preclude some negative inpact but only
precludes such negative inpacts as prevents the
uses fromexisting in harnmony." 1d.

Petitioners do not challenge the above explanation of

what is required for conpatibility.
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3. Vi sual | npacts
The county adopted the follow ng finding:

"* * * The County Court finds that view of this
site from abutting properties will not result in
inconpatibility between those properties and the
proposed [use] because view does not have a
substantial inpact relative to LUDO 5.020(B). New
Record 39.

We understand the above quoted finding to express an
interpretation that in determ ning conpatibility, as defined
i mmedi ately above, view inpacts are not a significant
consi derati on. VWile that construction of the term
"harrmony” as used in the county's definition of "conpatible"
is a relatively narrow one, we cannot say it is clearly
wWr ong. We therefore reject petitioners' challenge to the
county's interpretation concerning the role of visual
i mpacts under LUDO 5.020(B).

Thi s subassignment of error is denied.

B. Critical Findings

1. Hi storic Rate of Extraction

The county found the rate of operation or extraction
"will not change significantly in the future, and thus * * *
the inpact of the operations on the surrounding area wll
not becone |ess conpati ble because of this approval." New
Record 39.

As petitioner correctly notes, there are no conditions
of approval which would |Iimt the rate of extraction to

hi storic |evels. Petitioner also contends the finding
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concerning continuation of historic |levels of extraction and
operation is not supported by substantial evidence in the
record. We agree with petitioner. In fact, petitioner
cites statenents by the applicant's representative that if a
demand exists in the future for nore sand and gravel than
has historically been renoved on a daily basis, additiona
sand and gravel wll be extracted and renoved to neet that
demand. O d Record 279.

Al t hough petitioner makes no real attenpt to explain
why the finding concerning historic rate of extraction is
critical to the county's decision concerning conpatibility,
the finding appears to have played a much nore significant
role in the county's decision concerning LUDO 5.020(B) than
it did in its decision concerning negative visual inpacts
under LUDO 3. 790(E)(5). We cannot assune the finding is
mere surplusage. This subassignnment of error is sustained.

2. Conpatibility of Existing Pit

The county found that the existing pit, historically,
has operated conpatibly wth surrounding properties.
Petitioners contend that finding is not supported by
substantial evidence, citing letters in the record where
near by property owners conpl ain about various aspects of the
existing pit. VWhile the evidence cited by petitioners is

not conclusive that the existing pit has not been conpatible
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with surrounding properties, intervenor cites no evidence
that the existing pit has been conpati bl e. 10

As with the finding concerning continuation of historic
extraction |evels, we cannot assune the chall enged finding
is nmere surplusage. This subassignment of error is
sust ai ned.

3. Remai ni ng Fi ndi ngs

The findings nost directly addressing and explaining

the county's position concerning LUDO 5.020(B) are as

foll ows:

"Wth respect to farm uses, the County Court finds
that the proposed use will be conpatible with farm
uses because it should not interfere with their
continued or future operation. The County Court
finds that the nunmerous conditions of approval
required of this land use application will ensure
conpatibility. * * * The County Court finds that
the determ nation of conpatibility is buttressed
by the fact that the use has existed at this
| ocation for a number of years wi t hout

conpatibility complaints."[11]

"Wth respect to the public roads and right-of -way
uses permtted in the A-1 zone, the County Court
finds that the proposed use wll be conpatible
with those uses because roads are not in any way

10 ntervenor cites several conditions designed to address the concerns
expressed in the letters cited by petitioners, however, these conditions do
not refute the evidentiary value of these letters that past operations of
the existing pit have not been conpatible with surroundi ng properties.

11The finding concerning lack of conplaints is technically supported by
the record, in the sense the record does not show formal conplaints have
been filed in the past with the county government. However, as noted
above, there are two letters in the record cited by petitioners alleging
the existing pit is not conpatible with adjoining properties.

Page 17



© 00 ~N oo o B~ W NP

N NN N NN R R R R R R R R R
g A W N P O © 0O N o O M W N L O

affected by the proposed use. * * *"  New Record
37-38.

The findings in the first paragraph quoted above are
repeated for "forest products” and for "other dwellings,
buil dings, utility facilities, geothermal exploration, solid
wast e di sposal sites and horse operations.”

We agree with petitioners that the above quoted finding
is a conclusion, and inadequate to explain why the proposed
use will have only "sone negative inpact"” and will not have
"such negative inpacts as prevents the uses fromexisting in
har nony. " This is particularly true for the public roads
and right-of-way uses permtted in the A-1 zone. There is
no explanation for how sand and rock will be renoved from
the site with affecting those roads and right-of-way uses.
As "conpatible" is defined by the county, the findings of
conpliance with LUDO 5.020(B) nust denonstrate that the
negative inpacts of the proposed use will not be such as to
prevent it from "existing in harmony” with "the surrounding
area and developnment of abutting properties by outright
permtted uses." The above findings fail to do so.

I ntervenor contends the findings need not be perfect
and cites findings appearing later in the decision which
cite and provide sonme elaboration on the conditions of
appr oval referenced generally I n t he above quot ed

findi ngs. 12 Intervenor is correct that it is perm ssible

12Those findings are as foll ows:
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for the county to inpose conditions of approval to insure
conpliance with the applicable approval criteria. Sigurdson
v. Marion County, 9 O LUBA 163, _ (1993). However, it

must be possible for this Board to determine from the
evidence in the record and the conditions inposed that the
rel evant approval standard is net. Here, the conpatibility
requi renment inposed by LUDO 5.020(D), as defined by the
county, requires that the proposed use exist "in harnony"
with "the surrounding area and developnment of abutting
properties by outright permtted uses."” The conditions
i nposed by the county and described in footnote 12 may well
provide a basis for the county to adopt findings explaining
why it believes such is the case here. However, it is not

apparent from the findings the county did adopt or the

"* * * Any potential problens presented by pit expansion and
operations have been resolved by nmeans of conditions, including
the condition limting operations to Phase | only (Condition
No. 4), the condition prohibiting excavation along the north
boundary (Condition No. 1), the provision for a reclanation
plan as required by DOGAM (Condition No. 6), the requirenent
for an erosion control plan (Condition No. 7), the limtation
of working hours (Condition No. 9), the requirenment for DEQ
permts and dust suppression efforts (Conditions No. 10 and
11), the condition requiring a forest-farm managenent easenent
to ensure no interference wth farm operations on farm
properties in the vicinity (Condition No. 13), the ban on
permanent lighting (Condition No. 14), the condition regarding
road safety and signs (Condition No. 17) and the restriction on
stockpiling (Condition No. 18). The evidence indicates that a
gravel operation that continues on the site under these
conditions will remain conpatible with the surrounding area and
the potential outright permtted uses on abutting properties,
i ncluding the farmuses. New Record 40.

Page 19
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conditions or the evidence cited by intervenor that such is
t he case.

The third assignnent of error is sustained, in part.
FOURTH ASSI GNMENT OF ERROR

LUDO 5.020(D) requires that the county adopt findings

denonstrating conpliance with the following criterion:

"The proposed use will not unduly inpair traffic
flow or safety in the area.”

Petitioners contend the challenged decision will allow
i ncreased truck traffic on roads in the area to renove sand
and gravel fromthe site. Petitioners argued below that the
nearby intersection of Husky and State Roads is unsafe, due
to an inadequate |ine of sight.

| ntervenor points out that the county's findings refer
to two conditions of approval that address petitioners’
concerns about traffic safety 1in general and at the
intersection of Husky and State Roads specifically.
However, the county's findings make it clear that it is
relying on a continuation of the historic rate of operation
at the existing pit, in considering the truck traffic inpact

in the area.

"LUDO 8§ 5.020(D) requires a determ nation of

whet her the proposed wuse wll unduly inpair
traffic flow or safety in the area. The County
Court finds that the word 'unduly’ means
excessi vel y. Therefore, the County Court finds

that some inpact on traffic flow or safety * * *
is permtted, as long as it is not excessive. The
County Court relies on the historic rate of
operation of the pit, and the lack of comrent from
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t he Wasco County Road Master regarding this issue.
The County Court finds that the proposed use wll
not unduly inpair traffic flow or safety in the
area." (Enphasis added.) New Record 41.

As petitioners correctly note, the lack of a response
from the Wsco County Road Master does not constitute
substantial evidence that LUDO 5.020(D) is satisfied. The
county is within its interpretive discretion to interpret
LUDO 5.020(D) as allowing sone inpact on traffic flow or
safety and only prohibiting such inmpacts if they are
excessi ve. But the above quoted finding explicitly "relies
on the historic rate of operation of the pit." As expl ai ned
earlier in this opinion, there is not substantial evidence
in the record that the historic rate of operation of the pit
wi |l continue, and the decision is not conditioned to assure
continuation of that historic rate of operation. The county
need not accept petitioners' estinmates of the nunber of
trucks that wll be generated by the use as approved.
However, to the extent identification of the |evel of truck
traffic that will be generated by the use as approved is
necessary to determ ne conpliance with LUDO 5.020(D), the
l evel of truck traffic identified in the findings nust be
supported by substantial evidence or a condition limting
t he number of truck trips to the site nmust be inposed.

The fourth assignment of error is sustained.

FI FTH ASSI GNMENT OF ERROR
LUDO 5.020(H) requires that the county adopt findings

denonstrating conpliance with the follow ng criterion:
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"The location and design of the site and structure
for the proposed use wll not significantly
detract fromthe visual character of the area."

Petitioners contend the findings adopted by the county to
address LUDO 5.020(H) are inadequate and are not supported
by substantial evidence in the record.
Among the findings adopted by the county to address
LUDO 5. 020(H), are the foll ow ng:

"* * * Gven the wording of this standard, the
Pl anni ng Comm ssion (along with the County Court
on appeal) clearly has broad discretion to
consider the evidence as a whole and to determ ne
what ‘'significantly detracts' from the visual
character of the area and what does not. * * *

"k X * * *

"* * * Gravel pits are nore often than not | ocated
in rural areas, as recognized by the plan and
ordi nance provisions allowng them as conditional
uses in rural and agricultural areas, and all
gravel pits have the characteristics of being a
"scar' that takes away vegetation and disturbs
t opography. * * * It is not the intent of this
Ordi nance standard to make it inpossible to |ocate
a gravel pit, but instead to ensure that the
specific setting and proposed operations do not
work together to nmke the proposed gravel pit
particul arly adver se to t he | ocal Vi sua

character. The [petitioners] make no argunents *
* * of this type.

"[Petitioners] further argue t hat future
extraction will 'conpound' the visual problem and
that a reclamation plan will not mtigate the
problem because such a plan, according to
[ petitioners], wi || not be conti nuous and
simul taneous wth extraction operations. The
County Court is satisfied that the evidence has
established that the proposed use wll not
significantly detract form the visual character of
t he area because:



OO, WNER

\‘

10
11

12
13
14

15
16
17
18
19
20
21

22
23
24
25
26
27

28
29
30
31
32
33
34
35

36
37
38

Page 23

"(a)

" (b)

"(c)

" (d)

"(e)

(1)

"(9)

" (h)

This gravel pit already exists and that while
no gravel pit is a thing of beauty, there is
no evidence that the visual inpact of this
pit has had or will have a particular strong
adverse inpact on the visual character of the
surroundi ng ar ea;

No structures are planned or will be all owed;

The relatively low rate of operations is not
expected to change in the future and pit
expansion will not be so extensive as to
change the visual nature of this pit;

Operations have been planned to take as nuch
advant age of nat ur al t opogr aphi cal and
vegetati ve screening as possible;

Condition No. 4 limting operations to Phase
| and requiring the maintenance of the hill
crest |landform and the existing trees on the
hill has had the effect of preventing what
m ght have been significantly adverse visua
i npact s by continuing to screen these
operations from key view ng areas;

The operation wll not be visible from any
pl ace or point that is entitled to particular
special protection of its scenic views, such
as the Colunbia River, the main Gorge
hi ghways, any scenic high points or vistas,
and the |iKke;

Ot her conditions of approval -- including
erosion control (Condition No. 7), dust
suppression (Condition No. 11), the ban on
permanent |ighting (Condition No. 14), and
limts on stockpiling (Condition No. 18) --
are directly intended to inprove the visua
character of the operations or will have that
i ncidental effect; and

The required reclamation plan should mtigate
the visual problens with this pit in both the
short- and | ong-run.
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The findings go on to address uncertainty about the timng
and type of reclamation efforts that wll be required to
conply with safety concerns, but point out one of the
conditions of approval specifically requires that the
reclamation plan provide for both operational safety and
avoi d visual blight.

The above findings are not w thout problens. For
exanple, finding (a) inproperly relies, in part, on a |lack
of evidence of past inconpatibility. Finding (c) relies in
part on the unsupported assunption that past I|evels of
operation wll continue. Petitioners' challenges generally
take the approach of either disagreeing with a finding or
poi nting out why a cited condition of approval or finding is
i nadequate to denonstrate avoi dance of all potential visual
i npacts, at all tinmes, from all potential vantage points.
Petitioners pieceneal challenge is insufficient to show the
findings viewed as a whole are inadequate. We agree with
intervenor that the findings taken as a whole are adequate
to explain why the proposal conplies with the requirenment
i nposed by LUDO 5. 020(H)

The fifth assignnment of error is denied.

SI XTH ASSI GNMENT OF ERROR

LUDO 5.020(J) and (K) require that the county adopt

findings denonstrating conpliance wth the follow ng

criteria:

"(J) The proposed use wll not significantly
increase the costs of accepted farm or forest
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practices on surrounding |ands devoted to or
avai l able for farm and forest use.

"(K) The proposed use will not force a significant
change in accepted farm or forest practices
on surrounding |lands devoted to or avail able
for farmor forest use.”

Petitioners challenge a finding adopted by the planning
comm ssion and claim that the finding is not supported by
"any evidence." Petition for Review 49.

| nt er venor poi nts out the county court adopt ed
addi tional findings on remand addressing these criteria, and
these findings are not challenged by petitioners. In sone
respects those findings are simlar to the planning
comm ssion findings challenged by petitioners. However,
those findings also identify conditions of approval and
conclude that those conditions of approval wll ensure
conpliance with LUDO 5.020(J) and (K). Those unchal | enged
findings provide an independent basis for the county's
determ nation that the proposal is consistent with LUDO
5.020(J) and (K).

The sixth assignment of error is denied.

The county's decision is remnded.
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